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Gurvent Popics. 


NNOUNCEMENT comes through the 
A press of the country of the pitiful con- 
dition of Thomas M. Cooley, news espe- 
cially sad to the legal profession in whose 
ranks he has labored so long and with such 
great effect. Few men living have earned 
as much praise and few have accomplished 
more than Mr. Cooley, either as a judge or 
commentator. He is acknowledged to be 
the leading living expounder of the consti- 
tution. Judge Cooley has been a hard stu- 
dent all his life and his whole career has 
been marked by assiduity and application, 
the real attributes of the scholar. The col- 
lapse of his health is due largely to the 
severe strain which has been put upon his 
physique by the arduous and telling duties 
which the learned judge has assumed. In 
the course of his legal experience Mr. 
Cooley has written many text books, some 
of which can be called classics of legal liter- 
ature, notably his “ Elements of the Con- 
stitution and Constitutional Limitations.” 
He is also the author of a well known work 
on torts. These books were written while 
he was an instructor in law at the Univer- 
sity of Michigan, to whose sons he has be- 
come endeared not only for the services he 
has rendered that institution of learning, 
but because of his kindness and wonderful 
amiability, brought out in his personal con- 
tact with those who attended Ann Arbor 
in the days of Professor Cooley’s residence 
there. 


Vo. 56 No. 7. 





Judge Cooley has been a member 


| of the inter-state commerce commission, in 


which capacity he rendered valuable ser- 
vice by his certain knowledge of the law 
and familiarity with the current problems 
of the day. We believe it can be sincerely 
said that the legal fraternity is a unit in ex- 
tending sympathy and condolence to the 
family of Michigan’s famous jurist in the 
illness which has overtaken him on the 
threshold, of what it was hoped would 
prove, a ripe old age. Thus far his has 
been a life so rich in content that it may 
well serve as one worthy of emulation to 
the young lawyers of this and coming gene- 
rations who would desire to be an orna- 
ment to their profession and of real service 
to their country. 

Our pro-English contemporary, the Na- 
tion, in an editorial on the subject of the 
Alaskan gold fields, in its issue of July 29, 
succeeded most admirably in “ putting its 
foot in it.” After showing that the great 
gold discoveries are in British territory, and 
that the successful miners, the men who 
come home with tales of fabulous wealth 
attained in a few weeks are largely Ameri- 
can citizens, who are allowed to carry away 
its chief treasure without let or hindrance, 
the Nation asks its readers to imagine the 
case reversed. “Imagine,” says our con- 
temporary, “the gold fields on our side of 
the Alaskan border, and Englishmen 
swarming in to despoil us. What shrieks 
to high heaven and appeals to Congress’ 
there would be! We should have laws in 
a twinkling to make all alien miners pay 
nine-tenths of their findings into our treas- 
ury. We should tax them heavily to get 
into the territory, and not let them get out 
without paying the uttermost farthing. 

x * * * * * 

“The incident throws light on the ter- 
rible ‘land-grabbing’ propensity of Eng- 
land. She grabs everywhere, but she 
throws what she grabs open to all the 
world. She is well known to grab with 
peculiar fury when it is a question of get- 
ting a bit of gold-bearing land; that always 
drives her frantic. But, as the Klondike 
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gold-finds show, she lets foreigners come 
and help themselves to the gold after she 
has grabbed it. She polices the territory 
acquired; she makes life and property safe 
there; she establishes courts; she fosters 
education and religion; but she gives 
Frenchmen, Germans, Italians, or even her 
dearest foes, Americans, the same rights 
there as Englishmen. This is a policy of 
incredible silliness, according to American 
standards. It might be justified on the 
theory that law and international policy are 
intended to promote trade and industry, 
and make human liberty and happiness as 
secure as possible; but we know that theory 
to be entirely mistaken.” 

In its zeal to make political capital our 
contemporary has put itself in a ridiculous 
plight. What are the facts? While the 
Nation’s presses were working off the edi- 
tion of July 29th, or before, the Canadian 
cabinet, in session at Ottawa, was engaged 
in imposing a ten to twenty per cent. roy- 
alty on all placer diggings in the Yukon 
district, in addition to a registration fee of 
$15 and $100 annual assessment. But this 
is not all. These most magnanimous Cana- 
dians also decided that every alternate 
claim of future claims staked out in that 
region should be the property of the Cana- 
dian government, and should be reserved 
for public purposes and sold or worked by 
the government for the benefit of the Do- 
minion. Action was also taken looking 

* toward the building of stations all around 
the various entrances and exits of the 
Yukon gold country, showing that every 
effort possible will be made to collect the 
blood-money tax thus imposed upon the 
struggling miners. Further comment 
would be superfluous; but we cannot re- 
frain from remarking on the danger of 
newspapers as well as individuals going off 
at half-cock. Meanwhile the Canadian 
government will doubtless find its hands 


full in enforcing the outrageous regulations 
it has, in its inordinate greed, seen fit to 
impose. 


The vast army of wheelmen in this coun- 





try, particularly that portion of it resident 
in the Empire State, will be interested in 
the decision recently rendered by Justice 
Daly, of the Supreme Court of this State, 
in a suit brought against an accident insur- 
ance company, to recover the amount of 
money guaranteed to the holder of the 
policy in case of accident. The insured 
was so badly injured by falling from his 
bicycle that he was prevented from pursu- 
ing his ordinary occupation for more than 
a year. His contract with the company, as 
set forth in the policy, provided for the pay- 
ment of $20 a week during any _ illness 
caused by accident. There were, however, 
two conditions limiting the right to this 
compensation. One bound the insured to 
submit the question of the amount of dam- 
ages to arbitration in the event of a disa- 
greement with the company. The second 
and important condition was that if the pol- 
icy-holder should be injured while engaged 
temporarily in any occupation or exposure 
of an extra-hazardous nature he should be 
entitled to a lower rate of indemnity, spe- 
cially fixed for extra-hazardous employ- 
ments. The company resisted the holder’s 
claim on these grounds and suit was 
brought. Justice Daly ruled for the plain- 
tiff on both points. The agreement for 
arbitrating the question of damages, he de- 
clared in the opinion, while perfectly valid, 
did not extinguish the right of appealing or 
invoking the aid of the courts. In regard 
to the question of extra hazard, the court 
held that bicycling as practiced by the aver- 
age citizen is no occupation at all, but a 
pleasurable pastime, and a reference in a pol- 
icy to extra-hazardous occupations cannot 
be deemed applicable to ordinary cycling. 
Even where bicycling is specifically named 
along with baseball, football, polo and 
other games, it must be construed to refer 
to professional bicyclists who make their 
living by racing on their wheels. True, the 
contract speaks of “exposure” as well as 
“occupation” in the extra-hazard clause, 
but the court rules, as a matter of law, 
that wheeling for pleasure is not an 
extra-hazardous exposure in this age of 
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universal use of the wheel by men, women 
and children. This decision will be hailed 
pleasure by and_ wheel- 
founded on 


reason and justice, and is likely to be sus- 


wheelmen 
appears to be 


with 
women. It 


tained by the highest court in case of ap- 
The law must adapt itself to modern 
conditions, and it seems to us that it would 
be the height of injustice to apply the ex- 


peal. 


tra-hazard clause to a pastime so univer- 
sally prevalent and popular, among both 
sexes, as bicycle riding for pleasure and ex- 
With about as much _ propriety 
might the application be made to travel by 
railroad or steamboat. 


ercise. 


A large and promising crop of law-suits 
is promised in connection with the new 
| tariff act which went into effect a few days 
ago, the prospective plaintiffs being import- 
ers of merchandise who were obliged to pay 
duty on goods affected by the new tariff 
law that were imported after midnight of 
) Friday, July 23d. 
bate at 3:07 P. M. 


The bill passed the sen- 
on Saturday, and was 
signed by the President at 4:04 Pp. M. the 
same day. But, acting presumably, upon 
the assumption that the law takes no note 
of parts of a day, the Treasury Department 
has instructed collectors of customs that the 
department holds that the new tariff became 
operative after midnight of Friday, July 
23d. 


dise 


Nearly every importer of merchan- 
entered at the custom house before 
4. M. on Saturday has filed notice of pro- 
test against the ruling, and these protests 
will undoubtedly be made the basis of liti- 
gation intended to test the correctness of 
the Treasury Department’s decision. The 
duties on the goods imported on the steam- 
ships Normannia, Paris and Umbria, which 
were entered on Saturday, amount, it is 
stated, to about $900,000 under the new 
law. Under the old law they would have 
been only $600,000, so that a difference of 
$300,000 is involved in the question so far 
The 
ruling referred to seems to be based upon 
the doctrine laid down by Blackstone, in his 
celebrated Commentaries, that “in the space 


as relates to these three vessels alone. 





of a day all the twenty-four hours are usu- 
ally reckoned, the law generally rejecting 
all fractions of a day, in order to avoid dis- 
putes.” But 
tion of Blackstone, adds this foot-note: 


Prof. Lewis, in his new edi- 


“*Tt is true that for many purposes the 
law knows no division of a day; but wher- 
ever it becomes impertant for the ends of 
justice, or in order to decide upon conflict- 
ing interests, the law will look into a frac- 
tion of a day as readily as into the fractions 
of any other unit The rule is 
purely one of convenience, which must give 
way whenever the rights of parties require 
it. Smith v. Jefferson Co., 10 Colo. 17; 
Denver v. 13 Colo. 390 (1889); 
Benson v. Adams, 69 Ind. 354 (1879); 2 
Greenleaf's Cruise on Real Prop. 381; An- 
gell on Limitations, 46 (6th ed., 1876).” 

The New York World has been looking 
up other authorities, and finds an important 
decision of Mr. Justice Story, in 1843, 
which bears directly upon the disputed 
question when the new tariff duties took 
effect. In this decision Judge Story said: 

“There is no ground of authority and 
certainly there is no reason to assert that 
any such general rule prevails as that the 
law does not allow of fractions of a day. 


of time. 


Pearce, 


On the contrary, common sense and com- 
mon justice equally sustain the propriety of 
allowing portions of a day whenever it will 
promote the purposes of substantial jus- 
tice. Indeed, | know of no case in which 
is a mere 
fiction of law, is allowed to prevail, unless 
it be in furtherance and protection of rights, 
pro bono publico.” 


the doctrine of relation, which 


After citing a number of decisions, Eng- 
lish and American, and the language of the 
Constitution relating to the approval of bills 
by the President, Mr. Justice Story pro- 
ceeded. 


“ It seems clear to me, from the language 
of the Constitution, that in every case of a 
bill which is approved by the President it 
takes effect as a law only by such approval. 
The approval cannot look backward and by 
relation make that law at any antecedent 
period of the same day which was not so 
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before the approval. Surely the Constitu- 
tion is not to be set aside or varied in its in- 
tendment by mere legal fictions. On the 
contrary, it appears to me that in all cases 
of public laws the very time of approval 
constitutes, and should constitute, the guide 
as to the time when the law is to have its 
effect, and then to have its effect prospec- 
tively and not retrospectively.” 

The Supreme Court passed upon the 
same question again in 1878, at which time 
through Mr. Justice Hunt, it gave a like de- 
cision, as follows: ‘‘ The time of the Presi- 
dent’s approval points out the earliest 
possible moment at which it could become 
a law, or, in the words of the act, at which 
it could take effect.” 

It is, no doubt, the custom of the treasury 
officials to rule invariably in favor of the 
government —in other words, to claim 
everything so as to be on the safe side — 
but in view of the decisions quoted it does 
not seem that they can have, in this case, 
any very lively hope of success. The en- 
acting clause of the new tariff act itself, pro- 
vides that the duties which it prescribes 
shall be “levied, collected and paid on and 
after the passage of this act,” which, aside 
from the decisions quoted, ought to be con- 
clusive, if law is crystallized common sense. 


A more flagrant abuse of the pardoning 
power which, by the various State consti- 
tutions is lodged in the chief executive, 
than that shown by the official records of 
the State of Kentucky, has perhaps never 
been presented. According to the record 
as compiled and printed by the Louisville 
Post, the pardons granted by Governor 
Bradley and by Lieutenant-Governor 
Worthington, while the Governor was ab- 
sent from the State, between December 10, 
1895, and July 30, 1897, number no less 
than 675; and this number does not include 
the pardons given in order to restore the 
recipient to citizenship. Among those par- 
doned were thirty-two murderers,who were 
serving life terms, and sixty-four men who 
had committed murder and had been con- 
victed of manslaughter, making ninety-six 





murderers turned loose upon society. Be 
sides these 579 persons convicted of rob. 
bery, assault and other crimes were given 
their freedom. This record would be a 
most beyond belief but for the reliable 
character of the newspaper which is our 


authority. These facts and figures throw: ff 


flood of light upon the administration oj 
justice in the Blue Grass State. Such 
wholesale emptying of the State prisons 
cannot fail to have important effect in un- 
dermining the popular respect for the laws 
and their just and orderly enforcement, as 
well as in rendering life and property still 
more insecure. The community which de. 
mands, or even permits, such mockery of 
justice to be consummated is in a pitiable 
condition, and it is little wonder that lynch 
law rules where the pardoning power is 
thus flagrantly abused. 


As is well known the Constitution of this 
State, while providing that goods produced 
by convicts in the penal institutions of the 
State shall not be sold or given away to any 
person, firm or corporation, permits the 
disposal of them “to the State or any polit: 
ical division thereof, or for or to any public 
institution owned or managed and con- 
trolled by the State or any political division 
thereof.” Under this provision the ques- 
tion arose whether the municipalities of the 
State, which are, of course, corporations, 
are thus prohibited from using convict- 
made goods. The counsel for the corpora- 
tion of Brooklyn has decided that cities are 
“ political divisions of the State,”’ a decision 
which seems to us in every way just. Refer- 
ence to the debates in the constitutional 
convention shows that it was the general 
idea that the public institutions in the vari- 
ous cities would make use of the prison 
products, and it is not unlikely that this 
idea exercised much influence in causing 
the adoption of the clause in the Constitu 
tion which forbade the traffic in these 
products. 


According to the recent decision of the 
Court of Appeal, in the case of Pennington 
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y. Crossley & Sons, the courts of England | 


will be slow to depart from the rule that a 
check sent by post is at the risk of the 
sender. Briefly stated, the facts in this case 
appear to On December 10, 
1896, the plaintiff, a wool merchant at 


be these: 
Bradford, sold wool to the defendants, and 
date forwarded an invoice. 
On the 24th of December the defendants 
posted at Halifax a crossed check for £503, 


on the same 


and with it a form of receipt, both being 


contained in an_ envelope ad- 


dressed to the plaintiff. 


properly 
The check never 
reached the plaintiff, but was cashed by a 
stranger and the proceeds misappropriated. 
In an action brought by the plaintiff for 
the price of the wool, according to the so- 
licitors’ Journal, to which we are indebted 
for the facts of the case, the defendants gave 
evidence that for about twenty years before 
this transaction payments for wool as be- 
tween the plaintiff and the defendants were 
always made by check sent by post with the 
form of receipt enclosed, and at the trial 
before GRANTHAM, J., at the Leeds Assizes, 
that learned judge drew the inference that 
the course of dealing showed an agreement 
between the parties that payment should be 
made by crossed check sent in this manner. 
But in this inference the Court of Appeal 
declined to concur. For some purposes the 
post-office is treated as the agent of both 
parties, and hence, when an acceptance of 
an offer to contract is sent through the 
post, the contract is complete from the mo- 
ment of posting the letter, and none the 
less because the letter is never received by 
the addressee (Household Fire, etc., Insur- 
ance Co. v. Grant, 4 Ex. D. 216). But this 
is a special rule designed to facilitate con- 
tracts by correspondence, and it does not 
authorize the assumption by a debtor that 
he may safely entrust the amount of his 
debt to the post-office as the agent for the 
creditor. It is a different matter, of course, 
where the creditor expressly authorizes pay- 
ment by check through the post, but the 
mere regularity of payment in this way was 
held by the @ourt of Appeal not to warrant 
the inference that the creditor had agreed 








to take the risk of the transit. The judg- 
ment of GRANTHAM, J., accordingly was 
reversed. 


INCIDENTS IN THE PROFESSIONAL CA- 
REER OF CHARLES O’CONOR. 


66 J F, with the observation and reading of half 

[ a century,” said the late John K. Porter, 
“IT were called upon to name the three greatest 
men of Irish lineage who have illumined the an- 
nals of jurisprudence of New York, I should have 
no hesitation in naming Charles O’Conor, Thomas 
Addis Emmet and James T. Brady. 

“If I were called upon to name the four great- 
est lawyers this country has produced, I should 
claim for our imperial State the highest honors in 
the names of Alexander Hamilton, John C. Spen- 
cer, Nicolas Hill and Charles O’Conor.” 

The Hon. James C. Carter voiced the sentiment 
of the American judiciary and the legal profession 
in regard to Mr. O’Conor when he said: “ Rarely, 
indeed, has any private professional life received 
such general and highly deserved commendation 
as has that of Charles O’Conor. He never occu- 
pied any of the high places of power and patron- 
age. Listening senates never hung enraptured 
upon the language that fell from his lips. He 
never incited or led any great popular movement. 
He never courted popular applause — the froth of 
politicians that bubbles a moment and then van- 
ishes. He habitually shunned, as far as he could, 
public observation. He stood the admitted leader 
among an array of names, embracing those of 
James T. Brady, Francis B. Cutting, Daniel Lord, 
William Curtis W. Gerard and 
others quite distinguished, while he divided 
with Nicholas Hill the honors of supremacy in our 
great Court of Appeals. Charles O’Conor was a 
He never carried his 
his soul — to the public treasury and 
He 
never touched the political Aceldama and signed 
a bond for cursing to-morrow what he applauded 
to-day. He never sold the warm feelings of his 
youth and manhood, his professional independ- 
ence, for an annual sum of money and an office. 
If he had faults, and it is not pretended that he 
did not have many, they were neutralized by his 
virtues. 


Noyes, James 


as 


model American lawyer. 
manhood - 


asked, * What will you give me for these?’ 


Mr. O’Conor believed that the history of poli- 
tics teaches that the tendency is to bring a great 
man down to a common level, to discover or in- 
vent faults which show that he is but a small man 
after all; that the envy of little but ambitious 
men is gratified by evidence, however flimsy, 


tending to prove that those who have eclipsed 
them in genius, talents, learning and eloquence 
are no better than themselves, and they are made 
happy by anything showing that they are worse. 
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“ If we were asked what were some of O’Conor’s 
chief mental characteristics, judged by a careful 
reading of his legal arguments and his speeches on 
public occasions, we should say, as was said of the 
distinguished John H. Ashman, the pride of the 
Massachusetts bar, that “they were sagacity, 
perspicuity, learning and strength. His mind was 
rather solid than brilliant; rather active than 
imaginative; rather acute in comparing than fer- 
tile in inventing. He was not a rapid, but a close, 
thinker; not an ardent, but an exact, reasoner. He 
always studied brevity and significance in expres- 
sion. Hence his language was peculiarly senten- 
tious, terse and pointed. There were occasions 
when it was quite epigrammatic. Few persons left 
upon the minds of judges and jurors so many 
original, striking thoughts uttered with such at- 
tractive simplicity. It was natural, therefore, that 
they should become fixtures in their minds. They 
were philosophy brought down to the business of 
the lawyer and disciplined for his purposes.” 

Mr. O’Conor did not enjoy many educational 
advantages in his early youth; that is to say, he 
was denied the advantages of classic halls and in- 
stitutions of learning. He had the foundation of a 
good English education. He devoted every leis- 
ure moment of his life to close, systematic study. 
In this way he became an accomplished, practical 
scholar. In the storehouse of his memory every 
useful, intellectual treasure was found, while every 
superfluous embellishment was rejected. Few men 
ever studied to greater effect. Thus he acquired 
an intellectual strength which belongs peculiarly 
to superior minds—that of thinking — always 
working out trains of thought. As a legal orator 
O'Conor occupied a commanding position. His 
countenance, voice and general manner were pre- 
possessing in general. He was by no means a 
perfect orator; but his acquirements were ad- 
mirable, his language fluent, natural, unaffected, 
and his logic was conceived with a cogency that 
amounted to one continued flow of reasoning. He 
had the peculiar faculty of impressing courts and 
juries with his sincerity and high sense of honor. 
In sudden flashes of wit, and in the playful de- 
scription of men or things, O’Conor was often 
distinguished by that natural felicity which is the 
charm of pleasantry, to which the air of art and 
labor is more fatal than to any other talent. 
O’Conor well understood that splendor of diction, 
when it only pleases or amuses, without disposing 
the auditors to adopt the sentiment of the speaker, 
is an offense against the first law of public speak- 
ing; it obstructs instead of promoting its only 
purpose. It has been well said that if one were 
asked to what particular faculty O’Conor’s pre- 
eminence was due. the answer would be difficult. 
Perhaps none could be specially assigned; it 
should rather be attributed to a fortunate union 
of many high intellectual attainments. 

It was generally believed that he was a harsh, 





severe, haughty, unamiable man, and this belief 
was not without foundation; but he exhibited in 
his professional life a demeanor altogether differ- 
ent from that which marked his private life. In- 
deed, he seemed to live almost a dual life. In 
the depth of his mind, in the recesses of his inner 
life, there were fountains of feeling, of generous 
sympathy, beautiful devotion to religion, to char- 
ity and the memory of his departed friends. There 
was one being whose memory lived in his heart of 
hearts. Like the eternal candles of Mecca, it sheda 
soft, gentle light upon his whole life. This was the 
memory of his mother. He never heard the word 
* mother ” mentioned when it did not bring mois- 
ture to his eyes and sanctity to his thoughts. We 
cannot forbear relating an incident in his profes- 
sional career illustrative of the almost holy sym- 
pathies the word “ mother ”’ stirred in his heart. 
One day, while deeply absorbed over a brief in 
a great case in which many thousands of dollars 
were involved, a poorly clad boy, perhaps twelve 
or fourteen years of age, entered his private office 
and stood silently before him. For some time he 
remained unnoticed by the great lawyer. At 
length, raising his eyes from his work, his gaze 
rested upon the silent figure before him. The 
countenance was expressive and pleasing. It 
would have been vivacious with the animation of 
youth had it not been for a sadness that shadowed 
it with something which indicated want and suf- 


fering. 
“What are you doing here, sir?” asked 
O’Conor, a_ slight frown lowering over his 
features. 


” 


*T have come — come — to — to — I —— 

“Well, sir; what have you come for?”’ said 
O’Conor, in a voice of deeper sternness. 

“T’'ve come to—-to—to ask you for a little 
help, for I need it, O, so very much, sir!” 

“Why do you trouble me for help? How came 
you to get in here? I allow no one here, especially 
beggars.” 

‘I don’t know how I came to come here,” said 
the boy, trembling before the severe expression of 
the lawyers’ face. “I thought I would find some 
great and good man who might take pity on me.” 

“You are very bold to come here. Who are 
you that you should dare intrude into my private 
office? ”’ 

“T have no friends. I—I can work, but I am 
sorry I have troubled you. I have no one in the 
world who cares for me. I did have until a few 
days ago, and that was my mother, but, O sir, 
she died a few days ago, and she was — she was 
all the world to me,” said the boy. 

“Well, sir, I can do nothing for you. Here, 
James,” he said to a clerk, “ show this boy out, 
and don’t let such persons get in here again,” said 


O'Conor, directing his attention to,his brief. But 
A sudden thought seemed to flash 
The words of the poor boy, “ My 


he paused. 
over him. 
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She was all I had to 
She loved me, but I’ve no one to love 
me now,” rang in his ears, and tears suffused his 
eyes. They brought the memory of his own 
mother vividly before him. Indeed, it seemed that 
she stood there with her loving, pitying face. He 
heard her say, “ My darling boy. be kind to the 
waif you have turned away.” Throwing 
down his pen and seizing his hat, he hurried into 
the street in pursuit of the boy. He soon found 
him standing before the window of a large restau- 
rant gazing wistfully at the tempting viands dis- 
played therein. 

‘I wish to 


mother died a few days ago. 
live for. 


poor 


speak to you, my _ boy,” said 
O'Conor, laying his hand kindly on the youth’s 
shoulder. “I want you to tell me something 
mere about yourself.” 

The boy looked up with astonishment. 
was something in his face that 
O'’Conor and insensibly interested him. 


There 
attracted 
In a few 
intelligent, well-expressed words he related the 
simple story of his life — how his father, a repu- 
table mechanic, had died, leaving him and his 
mother some means, which, with his own and his 
mother’s industry, rendered them very comfort- 
able. But through the cruel designs of the trus- 
tee who held their funds they were defrauded of 
them and cast penniless on the world. For a time 
they struggled with want, and then the mother 
died, and the boy was left friendless and alone in 
the world. He had for his years received a good 
education, he was more than ordi- 
narily intelligent, and there was something like 
unpretentious superiority in his manner and bear- 
ing. Mr. O’Conor became deeply interested in 
him. When the story was ended he led the way 
to a large clothing store, and after ordering a com- 
plete, genteel suit of clothes for the boy, directed 
him to put them on and accompany him to his 
This and on reaching it 
O’Conor wrote the following note to the senior 


business 


otlice. was done, 
member of one of the great dry goods firms in 
the city: 

“My Dear Mr. ——: Please take the bearer of 
this into your employment. Take care of his 
wants until he can be useful to you, and hold me 
responsible for all you do for him. I desire that 
you treat him in all respects as one in whom I am 
much interested. I will tell you all the circum- 
stances when I see you, which will be soon. I re- 
gard him as a very promising youth. He wants 
to be a merchant, and I want you to see that he is 
duly educated for that by practice and experience. 

“ Yours very truly, C. O'Conor. 

“New York, July 15, 1849.” 

Directing the note to the merchant, he handed 
it to the boy, saying: “ Take this to the person to 
whom it is addressed. You will remain with him 
for the present. You will be in his employ, and 
will be well taken care of; and if you are a good 
boy. will one day be a merchant.” 








Taking the note as directed, the boy made his 
way to the great mercantile house, and delivered 
the letter to the senior member of the firm, who 


received him kindly and observed all of Mr. 
O’Conor’s directions. The young man soon de- 
veloped extraordinary business abilities and a 


character of sterling honor and integrity, which 
became invaluable to the firm. In due time he 
became a partner, and later on he took the place 
of the partner in it. Mr. O’Conor, in 
speaking of this incident to a friend, declared that 
if he had not found the boy when he left his 
office he would never have forgiven himself for 
ordering him to leave his office. We have thus 
described O’Conor’s sympathy and_ generosity 
against the charge that he was wholly a stern, 
severe, unfeeling man. Often playful and humor- 
ous replies would come spontaneously from him. 

He once met a friend on the street, who said: 
“T am on the way to attend the funeral of Mr. 
Robert Stimpson. Won't you accompany me?” 
O’Conor and the deceased were on bad social 
terms and mutually disliked each other. 

“No, I cannot attend Mr. Stimpson’s funeral 
under the circumstances,’ was the reply. But he 
reflected a few moments, and then replied: “On 
the whole, I think I ought to attend his funeral, 
for he would have been delighted to attend mine.” 

The great triumph of O’Conor’s professional 
career was the result of the Forrest divorce suit. 
Few events have excited more deep and general 
interest in this country than this trial produced. 
The interest was nearly as great in England as in 
this country. Perhaps no man ever became such 
a general favorite in his profession as Edwin For- 


senior 


rest; indeed, the admiration shown him was well- 
nigh universal. Evenhis faults were so blended with 
his embellishments as to go far toward disguising 
the former. There never was a doubt of his broad 
affection, his liberality to his friends and generos- 
ity to those who needed his aid. When it is re- 
membered that he brought all this immense popu- 
larity and influence to bear in his behalf on the 
trial, and that his opponent was a weak, defense- 
less, though a beautiful and accomplished, woman, 
some idea will be had of the tremendous conflict 
in which Charles O’Conor was engaged as the 
champion of his weak client. But while on the 
one hand she was without influence, she was pow- 
erful in the justice of her cause, in her virtues, in 
her innocence, in her splendid talents. She mar- 
ried Forrest in the bloom of young womanhood. 
She loved with all the intensity of her affectionate 
nature. He was the hero of her worship, the idol 
of her heart. The great actor, who commanded 
the admiration of the multitude, inspired her with 
an affection that became idolatry. It was re- 


turned, but with something of the affection he 
He was false to 
She forgave his faults and continued her 
affection for him though her heart was breaking 


gave to heroines on the stage. 
her. 
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over the dreadful certainty that he was no longer 
her husband except in name. She was, in fact, no 
more in his house than a kind of upper servant. 
A separation took place, followed by an action 
against her husband for adultery, and Charles 
O’Conor was her champion in the stupendous 
contest that followed. He had in John Van 
Buren, counsel for Forrest, a powerful opponent. 
Van Buren was then in the plentitude oi his 
popularity at the bar, surrounded by many cir- 
cumstances that gave him influence and power as 
an advocate. Among these was his argumenta- 
tive skill, his eloquence, capacity for arranging 
and balancing contradictory evidence, his acute- 
ness in disposing of the sophistical and bringing 
forward the essential. His arguments were ad- 
mirable, his language fluent, select, elegant and 
glowing, and his logic was conceived with a 
cogency that bore itself along in a continuous 
stream of reasoning. He had at his command 
satire, ridicule and invective, which he wielded, 
when occasion required, with tremendous power. 
In the examination and cross-examination of wit- 
nesses he had no superior. He conducted the 
case of Forrest with admirable ability and learn- 
ing, and with an eloquence that lost nothing in 
comparison with the powerful effort of Mr. 
O’Conor, to whom he was in every sense a “ foe- 
man worthy of his steel.” The Forrest divorce 
case to both of these distinguished lawyers was 
an important crisis in their professional careers. 
The case has a striking parallel in English legal 
history in that of Queen Caroline, whose cham- 
pion was Lord Brougham. The position of 
O’Conor and Brougham in these trials was so 
similar that in reading one we read very much of 
the other. George III, in 1761, soon after ascend- 
ing the throne of England, married the Princess 
Charlotte of Mecklenberg-Strelitz. A few years 
after the marriage, as she stood in the way, he de- 
termined to rid himself of her, and he finally com- 
pelled her to leave England. She remained 
abroad several years; but in June, 1820, through 


intercession of her adherents, she returned to 
England and there demanded her rightful 
position as queen consort of the realm. 


This produced great excitement throughout 
the kingdom. The king at once set in 
motion every engine of annoyance to render 
her life wretched. He charged her with repeated 
acts of infidelity while on the continent, and swift 
witnesses to prove these acts were found. She 
was brought before the house of lords, charged 
with adultery. But when it was known that the 
king was determined to vent upon his consort the 
consequences of his own offenses; that he, whose 
whole life since his marriage had been in violation 
of his marriage vow, was determined to obtain a 
release from the nuptial ties which he had never 
held sacred, and that, as was generally believed, 
his charges against his queen were without founda- 





tion, the interest in the trial deepened. But he 
was the king of England; he could, like Hotspur, 
raise spirits from the vasty deep. And he did, 
The trial shows the same course of manufacturing 
witnesses was taken as was adopted in the Forrest 
case. The points of resemblance between the two 
trials in this regard are astonishing. The readers 
of the Forrest trial will remember Ann Flowers, 
who testified positively to the adultery of Mrs. 
Forrest, but whose perjury was unmasked by the 
powerful and searching cross-examination of 
O’Conor. The Ann Flowers of the Queen Char- 
lotte case was Mlle. Dumont, who testified posi- 
tively to the queen’s acts of adultery. Under the 
terrible cross-examination of Brougham her false 
testimony was overthrown, though, like Ann 
Flowers, she was one of the deepest and most 
adroit perjurers that ever faced a jury. But the 
similitude between the arguments of O’Conor and 
Brougham is, if possible, more striking than was 
the evidence; and finally the result of the trials 
was alike. The felicity with which conspiracies 
for false accusation may be formed, kept together 
and used with destructive effect, was exposed by 
both the great lawyers with remarkable power 
O’Conor’s argument has been characterized as one 
of the greatest ever made at the bar of the city 
of New York. He surprised even those who were 
the most intimately acquainted with him by the 
facility with which he poured at once upon the 
points in the case a steady and luminous stream 
of argument, moulding them with masterly power, 
and closing with an impregnable array of logic. 
A long series of triumphs at the bar was crowned 
by his magnificent victory, won almost single- 
handed, against an imposing array of influence, 
power, learning and eloquence in the case of 
Forrest v. Forrest. The triumph of Brougham in 
the case of Queen Caroline was not greater than 
O'Conor’s. L. B. Proctor. 


en 


Hotes of Cases. 


A recent decision in an ejectment action has 
been handed down in the Second Department of 
the New York Supreme Court, Appellate Division. 
Frederick S. Cremore, a colored man, brought an 
action against George H. Huber and Christian F. 
Gebhardt to recover damages for an alleged as- 
sault, consisting in his having been forcibly ejected 
from and denied the privilege of a place of amuse- 
ment in Brooklyn, known as the Casino, because 
of his color. The plaintiff entered the place, and 
after having remained there a short time, was 
ordered to leave, and on his refusal to do so, was 
forcibly thrown out. Cremore testified that when 
he entered he took the only vacant chair at a 
table about which four white persons were seated; 


that they commenced moving their chairs; that 
some one said, “ What is this nigger doing here?” 
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and then the contents of a glass were thrown in 
The Second Appellate Division, in af- 
firming judgment for the plaintiff, held that he 
might properly prove, as a part of the res geste, 
that he was insulted by the patrons of the enter- 
tainment before he was ejected by the servants of 


his face. 


the proprietors, the defendants — although the de- 
fendants cannot be held liable for the acts of the 
patrons of the entertainment. If he had paid his 
entrance fee, and was behaving himself properly, 
it was not his duty to leave the place because he 
was requested to do so by the proprietors. 


In Jones v. Merrill, decided by the Supreme 
Court of Michigan, in June, 1897 (71 N. W. R. 
838), it was held that jurisdiction is conferred over 
one outside the territorial jurisdiction of a court 
by the acceptance of “ due personal service” of a 
subpcena. The court said in part: “In the pres- 
ent case it is unnecessary to determine the effect 
of a mere acceptance of a service shown upon its 
face to be beyond the jurisdiction of the court. 
In this case the acceptance purports to be an ac- 
ceptance of due personal service, which means 
a service which will confer jurisdiction upon the 
The case of Cheney v. Harding ([Neb.], 31 
N. W. 255) goes further than is necessary to sus- 


court. 


tain the holding of the circuit judge in this case. 
In that case the admission of service showed upon 
its face that the service was made at the residence 
of the party, in another State. Yet the court held 
that the defendant was bound by such acknowl- 
edgment or acceptance of service, even though 
outside the territorial jurisdiction of the court to 
which it is returnable. In the early case of Dunn 
(4 Paige, 430), Chancellor Walworth 
said: “In all cases where the court has jurisdic- 
tion over the subject-matter of the suit, if the 
defendant who is beyond the limits of the State 


vy. Dunn 


thinks proper to waive that objection by a volun- 
tary appearance, or by consenting to accept as 
regular the service of process upon him at the 
place where he resides or is found, he cannot, 
aiterwards object to the regularity of the proceed- 
ings against him, founded on such service.” In 
the case of Machine Co. v. Marble (20 Fed. 217) 
it appeared that the defendant accepted service of 
the subpoena, “to have the same effect as if duly 
served on him by a proper officer.” It was held 
that in so accepting service the defendant sub- 
jected himself to the jurisdiction of a court sit- 
ting in a district of which he was not a resident 
(see also Ex parte Schollenberger, 06 U. S. 360: 
Laramore v. Chastian, 25 Ga. 592: Shaw v. Bank, 
49 Towa, 179). The case of Weatherbee v. Weath- 
erbee (20 Wis. 526) distinctly holds the opposite 
doctrine. But that case is in conflict with our 
own holding in Allured v. Voller, and an attempt 
was made to distinguish it in Keeler v. Keeler (24 
Wis. 522). We think it an entirely safe rule that a 





party may waive service of process by any act 


The bare 
admission of the fact of service beyond the terri- 
torial jurisdiction of the should not be 
deemed a waiver. But an admission of service so 
worded as to clearly evidence an intent to waive 
further held to amount to a 
waiver. Such intent is clear in the present case.” 


clearly evidencing an intention to do so. 


court 


service should be 


In City of Indianapolis v. Navin, decided by the 
Supreme Court of Indiana in June, 1897 (47 N. E. 
R. 525), it was held that a statutory provision of 
that State, limiting fares of street railway compa- 
nies to three cents in cities having a population of 
100,000 or more, does not violate a provision of 
the Constitution of Indiana providing that corpo- 
rations, other than banking corporations, shall not 
be “created by special act. It was further held 
that the statute in question, limiting fares of street 
railway companies to three cents in cities having 
a population of 100,000 or more, not, as 
being local or special, violate a constitutional pro- 
Indiana which provides that all laws 
shall be general when a general law can be made 
applicable, with certain exceptions, since the pas- 
sage of such statute, if local or special, constitutes 
a determination of the legislature that no general 
law will apply, which determination the court 
cannot review. 


does 


vision of 


In a proceeding entitled In re Shipowners’ & 
Merchants’ Tugboat Co., decided by the United 
States District Court, N. D., California, in May, 
1897 (81 Fed. R. 218), it was held that the master 
of a tug plying in a busy harbor is not justified in 
relying absolutely upon the presumption that a 
buoy, placed by the government to indicate a dan- 
gerous obstruction to navigation in such harbor, 
is in its proper position, but is bound, especially 
in towing a large ship past the obstruction, to 
observe the bearing of such buoy, and watch for 
any change in its position, and to be so familiar 
with the actual location of the obstruction as to be 
put on his guard by a displacement of the buoy 
amounting to 200 feet in distance and making a 
difference of a point and a half in its bearing. 





In an action brought by Charles H. Keep and 
others, owners of a store in the city of Lockport, 
N. Y., against Maurice G. Walsh and others, to 
recover the value of a plate-glass window, broken 
by one of the defendants’ clerks with a hand cart, 
which he had borrowed, without the authority or 
knowledge of the defendants, for the purpose of 
the latter’s goods, the court 
charged the jury that it was necessary to a recov- 
ery by the plaintiffs that they should find that the 
clerk was acting under the instructions of the de- 
fendants, or that he was acting independently of 
any directions previously given, but that his acts 
became known to the defendants and were ap- 
proved during the time that he was engaged in the 


moving some of 
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service, and before he attempted to return the cart. 
The Fourth Appellate Division has reversed judg- 
ment given for the defendants, holding, by Justice 
Green, that the charge was erroneous. The court 
says the test of the liability of a master for a 
negligent act of his servant depends upon the 
question whether the servant is acting within the 
scope of his employment, and in the business of 
the master, and that if the motive which prompted 
the act and the purpose sought by it are within 
the scope of the servant’s employment and in the 
business of the master, and are not independent of 
or outside of his employment, or disconnected 
with the master’s business, the ma§&ter is liable for 
the act. 


Georgie Petrie, suing by guardian, brought an 
action against Frederick Williams and others to 
recover the amount of five promissory notes ag- 
gregating $3,000 belonging to her, which had been 
delivered to her attorney in settlement of a suit 
brought on her behalf to recover damages for 
breach of promise of marriage. She charged that 
these notes had been converted by Williams and 
Thomas H. Breen to their own use. Williams, in 
answer, set up that under an agreement between 
her and Breen, the latter was to receive as com- 
pensation for his services as her attorney in the 
breach of promise suit one-half the recovery; that 
Breen was authorized to make sales of the notes 
in question, and that Williams had purchased cer- 
tain of the notes in good faith, and for value before 
maturity, and that before the commencement of 
the action Breen had paid plaintiff the full sum to 
which she entitled. The plaintiff had ex- 
pended all the money which she had thus re- 
ceived, and then disaffirmed the contract. The 
New York Court of Appeals has affirmed judg- 
ment in favor of the plaintiff, on the opinion be- 
low, holding that an executory contract relating 
to the purchase of property of an infant may be 
avoided by the infant during her infancy: that if 
Williams did not act in good faith in obtaining 
the money on such notes, by means of their dis- 
count, he was not entitled by way of equitable 
offset to more than the attorney had a right to 
hand over to the infant, or more than the attor- 
ney would have a right to be allowed were he the 
general guardian of the infant. On the first trial 
of the case judgment for the plaintiff was affirmed 


was 


as to Breen and reversed as to Williams. Pend- 
ing the second appeal Breen died. 
The case of City of St. Louis v. F. Meyrose 


Lamp Manuf. Co. (41 S. W. Rep. 244), recently 
decided by the Supreme Court of Missouri, illus- 
trates the power of municipalities in the matter 
of passage of ordinances regulating avocations. 
The holding of the court was that an ordinance 
prohibiting the owners of steam boilers from em- 
ploying as engineer any person who has not first 





——— 


obtained a permit from the boiler inspector, or a 
license from the board of engineers, and provid- 
ing for the appointment of such officers and for 
the punishment of violations thereof, are regula- 
tions for the public safety, which the city has a 
right to pass under a charter giving it power to 
regulate the carrying on of any dangerous )busi- 
ness, to make provision for the inspection oj 
steam boilers, to license engineers using such )oil- 
and to provide for the election or appoint. 
ment of officers required by the charter or au:'ier- 
ized by ordinance. 


evs, 


— = - + 


EXAMINATION BEFORE TRIAL. 


oF CORPORATION AFFECTED BY A 


Pusiic Use. 


BUSINESS 


New York SuprREME Court — APPELLATE Divi 
s1Ion — First DEPARTMENT. 
June, 1807. 
Present: Hons. Charles H. Van Brunt, P. J.; 
William Rumsey, Pardon C. Williams, George 
L. Ingraham, Alton B. Parker, JJ. 


Simon Stern, Appellant, v. THE METROPOLITAN 
TELEPHONE & TELEGRAPH COMPANY, Re- 
spondent. 


In an action against a telephone and telegraph 
company to enjoin it from removing the tele- 
phone instrument in plaintiff's office, and 

it to perform customary telephone 

service for $150 a year, or for such sum as 

constitutes a 


require 


reasonable compensation, the 
complaint alleged that plaintiff being a sub- 
scriber of defendant, the latter, under pretense 
of furnishing a new instrument, demanded 
that plaintiff pay a higher rate per annum 
than theretofore, and threatened to discon- 
tinue telephone service unless he ‘would make 
such new contract: that defendant's business 
is affected by a public use, and that the sum 
of $150 per annum adequately remunerates 
defendant: and that any additional charge 
would be extortionate, unreasonable and ille- 
gal. The answer put in issue, among other 
allegations of the complaint, the alleged un- 
just, unreasonable and unlawful character oi 
the proposed increased charges. A temporary 
injunction was granted, and, after argument, 
continued, the court holding that defendant's 
business was governed by the same _ rule 
which obtains in the case of a common cart- 
rier which is bound to furnish transportation 
service to the public for a reasonable charge. 
Held, that plaintiff was entitled to an order to 
examine officers and books of the defendant 
before trial, it appearing that such examina 
tion is order to 
the _ trial 


and material in 


plaintiff to 


necessary 


enable show 


upon 
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whether said amount of $150 per annum would | varying from $120 to $180 per year; that under 


be a reasonable charge for the defendant's 
service. 
Appeal from an order vacating an order for 
examination of defendant before trial. 
William B. 
C. Carter and Melville Egleston for Respondent. 


Hornblower for Appellant; James 


PARKER, 


appealed from directed the president, secretary 


The order vacated by the order 


and treasurer of the defendant to appear before a 


referee, appointed to take their testimony for use 


upon the trial of this action, and required them at 
the same time to produce before such referee for 
inspection certain of defendant's books. 

The statute expressly authorizes the court to 
make such an order. 


Subdivision 7, section 872, 


of the Code of Civil Procedure is in part as fol- 
lows: “ And if the party sought to be examined 
is a corporation, the affidavit shall state the name 
of the any of 


them, whose testimony is necessary and material; 


officers or directors thereof, or 
or the books and papers as to the contents of 
which an examination or inspection is desired, 
and the order to be made in respect thereto shall 
the examination of 


production of such books and papers.” 


direct such persons and the 

The purpose of the statute is not to require an 
examination merely because a party to the action 
It will not be ordered where the ob- 


ject aimed at is the annoyance of the opposite 


desires it. 


party: or where the design is to ascertain what 
evidence the other party intends to produce on 
the trial, nor will what is termed a fishing excur- 
sion be tolerated. It must appear in the first place 
that the party in good faith intends to use the 
testimony which he asks to take upon the trial of 
the action, and the test which must be applied in 
determining whether he is entitled to the exami- 
nation and the production of books and papers is 
furnished by the statute, which provides that the 
testimony must be “necessary and material.” 

We must inquire, therefore, whether the affi- 
davits used on the motion, if subjected to this 
test, will support the order vacated. The action 
was commenced on the 31st of January, 1895. and 
was brought to enjoin the defendant from re- 
moving the telephone instrument plaintiff's 
office, and to require the defendant to perform 
telephone services to the plaintiff in the custo- 
mary manner in which it had performed such 
services for others, for the sum of $150 a year, or 
for such sum as constitutes a reasonable, just and 
adequate compensation for this service. 

It is alleged in the complaint. in substance. that 
plaintiff was a subscriber of the defendant, and 
of its predecessor, from some time prior to the 
year 1891 down to about the time of the com 
mencement of the action; that during such time 
the plaintiff paid per year for such service sums 


in 





| he 





| 


| 
| 





the pretense of furnishing a new instrument, the 
defendant demanded that the plaintiff pay the 
sum of $240 per year, and threatened that unless 
would make a new contract for that sum it 
would discontinue the service and deprive him 
entirely of the means of communication by tele- 
phone. 

The that defendant’s 
business is affected by a public use in its nature 
and essence, a monopoly, and in prosecuting the 
same it uses public highways and public and pri- 
and uses public 
That it is a common carrier for hire of 


complaint also alleged 


vate buildings, and occupies 
streets. 
oral and written messages, and as such common 
carrier is under contract, implied by law, to fur- 
nish its service at a fair and reasonable price; 
that the sum of $150 adequately remunerates the 
defendant, the price demanded in excess of such 
sum, to wit, $90 per year, constituting an extor- 
tionate and unreasonable exaction. 

The answer puts in issue many of the allega- 
tions of the complaint, including the one which 
charges in effect that the compensation demanded 
for the use of the telephone is unlawful, unjust 
and illegal; and alleges that the increased charges 
made are reasonable, just and legal. Upon the 
complaint and affidavits, a temporary injunction 
was granted prohibiting the defendant from re- 
moving the telephone from the plaintiff's office. 
Subsequently the motion to continue the injunc- 
tion was argued upon the moving papers and 
affidavits submitted in opposition thereto by the 
defendant, and it resulted in an order continuing 
the injunction. The court holding that the de- 
fendant’s business is in itself a public business, 
affected with a public interest, to be exercised 
under public control, and governed by the same 
rule which obtains in the case of a common car- 
rier, which is bound to furnish transportation to 
the public for a reasonable charge, and that where 
a proper allegation is made, the court may com- 
pel the corporation to furnish transportation upon 
the payment of the sum which shall be adjudged 
to constitute reasonable compensation. 

While that order has been appealed from, it 
stands unreversed, and, therefore, in the disposi- 
tion of this motion, it was the duty of the court 
at Special Term, as it is the duty of this court, to 
assume, for the purposes of this motion, that it is 
the law of the case that the defendant is bound 
to furnish telephone service to the plaintiff upon 
the payment of a reasonable compensation there- 
for. Starting with such assumption, we have no 
difficulty in reaching the conclusion that the testi- 
mony is material which the plaintiff insists he 
expects to obtain from the officers and books of 
the company. 

Evidence which tends to show the extent of 


the profit resulting annually from defendant’s 


business is certainly material in an action, the 
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principal object of which is to determine what 
constitutes a reasonable compensation for each 
of the defendant subscribers. The defendant urges 
that it does not appear that it is necessary that 
the examination be had before, rather than at the 
trial, and that such an examination is never held 
to be necessary after issue joined where it ap- 
pears that the examination can be had at the 
trial, except in those cases where fraud is alleged, 
or some relation of trust or confidence between 
the parties confers a present right to know the 
facts to be elicited by the examination. 


If the accuracy of defendant’s proposition be 
conceded, and it may be said in passing that it is 
challenged by several decisions, including Pres- 
brey v. Public Opinion Company (6 App. Div. 
600), still it would not operate to prevent an ex- 
amination in this case, for the reason that it does 
not appear that an examination of the officers of 
defendant can with certainty be had at the trial. 
It is shown by the affidavits of the plaintiff that 
the president of the defendant, Charles F. Cutler, 
resides at Morristown, in the State of New Jersey, 
and that William R. Driver, the treasurer, is a 
resident of Boston, Mass., while the books of the 
company are located at 18 Cortlandt street, in the 
city of New York. These principal officers, whose 
testimony the plaintiff desires to take, may 
choose not to be present at the trial, and they 
will not be subject to subpoena if they stay at their 
several homes. Their examination on commis- 
sion would not accomplish the plaintiff's pur- 
pose, who desires to take their testimony in con- 
nection with the books which are in the city of 
New York. 


The plaintiff alleged in his complaint, and at- 
tempted to show by his affidavit, that when the 
defendant charged him and its other customers 
$150 per annum, that it received a reasonable 
compensation for the service, resulting in a fair 
and liberal profit to the defendant. To this the 
defendant made answer that the expenses of 
operation increased in greater proportion than 
the number of subscribers, and that the expense 
of putting the company’s wires under ground and 
establishing a metallic circuit had increased the 
company’s outlay, and therefore justified the in- 
crease in the charges. The defendant did not 
attempt to give the figures showing the actual 
receipts and disbursements of the company, or 
the amount of these extraordinary expenses, or 
whether they were charged to construction ac- 
count and capital account, as distinguished from 
expense account. 

Those facts must have an important bearing 
upon the issues presented by the pleadings, and, 
therefore, it is but just that the plaintiff should 
have an opportunity of presenting the whole 
truth of the matter upon the trial. No method of 
accomplishing this result, with certainty, can be 





discovered except by an examination before trial, 
and it was for such a situation that the statute 
was intended to provide. 

Our conclusion is that the order directing the 
examination of certain of the defendant’s oftices 
should not have been vacated. 

The order should be reversed, with $10 costs, 
and the motion denied, with $10 costs. 

All concur. 

ee ee 


THE COURT OF APPEALS CHIEF JUDGE. 
SHIP. 





| * its column, “ Everyday Gossip in Politics,” 
the New York Mail and Express, discussing 
the New York Court of Appeals chief judgeship, 
has this to say, which will undoubtedly be of 
interest to lawyers: 

“It begins to look as if Dave Hill is to have his 
own way aiter all in nominating Court of Appeals 
Judge Gray for the chief justiceship of that court 
this fall, and having him indorsed by the Republi- 
State Committee. The fact that Hill was 
maneuvering for Judge Gray's promotion was 
first made public in this column about two months 
ago. 
been most bitterly opposed to any suggestion that 


can 


For a year past the Democratic leaders have 


might come from Hill regarding Democratic ai- 
fairs, and the plan to have Judge Gray as the 
candidate of both parties, therefore, was loudly 
condemned. It quoted that Senator Ed 
Murphy led the opposition and wanted Judge 
Charles E. Patterson, of Troy, nominated. The 
friends of Judge Alton B. Parker, of Kingston, in- 


was 


sisted that he, too, had been kept ‘in hopes’ long 
enough to warrant having the honor bestowed 
upon him. 

“ There the matter rested for a couple of weeks, 
but some influential wires in legal and_ political 
circles were put to work in Judge Gray's behalf. 
The strongest plea that was urged was that the 
Democrats are in no shape for a State campaign 
this fall, with its inevitable discussion. of the free 
silver issue. Judge Gray, it was said, was the one 
Democratic candidate whom Senator Platt would 
indorse, and to nominate him, therefore, 
to keep a 


meant 
the bench for another 
fourteen years, besides making him chief justice. 
It was argued and reiterated at the Long Branch 
conference last Sunday that the Democrats cannot 


Democrat on 


carry the State this fall, and hence to refuse to 
name Judge Gray would mean to lose the chance 
of having a chief justice as well as to demoralize 
the party forces for next year’s more important 
battle. In addition to political consider- 
ations, the advocates of Judge Gray rallied some 
of the important legal firms in this city to their 
cause, and I understand now that the situation is 
far more favorable for Gray, if, indeed, it has not 
been definitely arranged that he should be nomi 
nated. 


these 
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“Just as the Democratic end of the matter ap- 
proaches a settlement, there is said to be some 
difficulty in bringing the Republican State Com- 
mittee into line for giving this important place 
away to a Democrat. Public Works Superintend- 
ent Aldridge wants Judge Werner, oi Rochester, 
nominated for the walk-over, as he regards it, and 
the Central New York Republicans want Judge 
Coxe. County Clerk Jacob Worth, 
Brooklyn, I hear, is also anxious to bring forward 
a candidate, believing that the Republicans should 
hold the chief justiceship, and also that nothing 
should be done by Republicans to help the Demo- 
cratic policy of silence on the Chicago platform 
in this State this year. 


over in 


“Senator Platt, however, as I understand it, is 
committed to the policy of indorsing Judge Gray, 
but I am told that instead of waiting until the 
new year for Judge Gray to vacate his present 
place, it is urged by several leaders that he resign 
in time to permit of the nomination and election 
of his successor this fall. In that event Judge 
Werner or Judge Coxe could be named. Judge 
Gray's resignation, however, would have to be 
filed by August 4, as the Constitution states that 
the vacancy shall be filled by appointment by the 
governor unless created at least ninety days before 
the next general election.” 


—_————_ 


PERSONAL PECULIARITIES OF NOTED 
ADVOCATES. 





YELEBRATED advocates at the bar have often 
distinguished by 
peculiarity, trait or habit. 


some remarkable 
Thus, Addis 
Emmet, in his exordium, always held a quill pen 
hand and the feathers 
irom its sides till all were torn away; he would 


been 
Thomas 
in one slowly tore 
then drop the pen and enter ardently into his 
argument, with graceful gestures and an eloquence 
that enchained all hearts. 

Webster was accustomed to place his left hand 
ona table or desk before him, slightly moving his 
fingers like a person playing on a musical instru- 
ment, until, warmed with his subject, he launched 
forth his commanding, powerful 
and fascinating arguments. 


rhetoric, logic 


Reverdy Johnson always began his arguments 
with his left the small of back. 
William Wirt always began his address to the 


arm across his 
court or jury with his right hand holding a partly 
opened law book: one end resting on the table 
before him. Alexander Hamilton’s exordiums 
were always delivered with his left hand inserted 
in the opening of his vest, standing in an erect, 
graceful pose, which he changed in happy unison 
with the changes in his subject. Aaron Burr was 
perhaps the most graceful, natural and attractive 
legal orator of his time. He opened his address 
ina position of great ease and unaffected dignity. 
\s he proceeded there were impressive sweeps of 








his left arm and a movement of his head that gave 
intensity and force to his language. The manner 
of Rufus Choate was described as follows by one 
who often saw him at the bar: “ He stood erect 
and quiet, making no gestures, except a slight 
movement of the right hand from his wrist. This 
position was unchanged, except when it became 
necessary to take up a book, consult authority or 
document. He gradually advanced in 
warmth of feeling until his gestures became more 
and more vehement: then the sweep of his arm, 
the motion of his tremulous hand, the fascination 
of his eyes and the charm of his language seemed 
to come spontaneous and irresistible. He was a 
perfect legal orator.” 


a legal 


— ”~ — 


Legal Laughs. 

* Here.” roared the old judge to the son study- 
ing law with him, “you told me you had read 
this work on evidence and the leaves are not cut.” 
‘Used X-rays,” yawned the versatile son, and 
the judge chuckled with delight as he thought 
what a lawyer the boy would make. 

Attorney (sternly) —‘“‘ The witness will please 
state if the prisoner was in the habit of whistling 
when alone?” 

Witness — “I don’t know. I was never with 
the prisoner when he was alone.” 


* Why do so few women seek admission to the 


>.” 


bar, judge: 

* Because they would rather lay down the law 
than practice it.” 

First Countryman — ‘“ Who be th’ gentleman 
wot's taken the squire’s ’ouse, Jim?” 

Second Countryman —“’E bean’t no gentle- 
man: ‘e be a lawyer.” 

Smith —- “Is young Flywedge practicing law?” 

William —-‘“‘ I think not. He was called to the 
bar, but I think he is practicing economy.” 

Timid Traveler — ‘Is this a law-abiding com- 
munity, my friend?” 

Reckless Resident — ‘* Why, say, podner, there’s 
more law abidin’ in this community than you’ve 
any idee of. There’s fourteen lawyers, five judges 
an’ six prosecutin’ attorneys, ter say nuthin’ uv 
deputy sheriffs and bill collectors, all planted over 
in that cemetery.” 

An old lawyer in Paris had instructed his client 
to weep every time he struck the desk with his 
hand, but forgot and struck the desk at the wrong 
She promptly fell to sobbing and cry- 
“What is the matter with you?” asked the 
judge. ‘“ Well, he told me to cry as often as he 
struck the table.” “‘ Gentlemen of the jury,” cried 
the unabashed lawyer, “let me ask you how you 
can reconcile the idea of crime in conjunction 
with such candor and simplicity?” 


moment. 
ing. 


The judge looked serious and the judge’s daugh- 
ter was properly demure. If there is any one 
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who knows when to look very quiet and demure 
it is the judge’s daughter. 

* Young Bilkins was here last evening,” said the 
judge, and the judge’s scowl was something awful 
to behold as he said it. 

* Was he, papa?” asked the judge's daughter. 

“Was he?” 


roared the judge. “ Don’t you 
know that he was?” 
“ Oh, of course I know that he was,” admitted 


the judge’s daughter cheerfully, “ but you were 
making a statement and not asking a question, 
and I have often heard you say that in a trial it 
wasn't policy to admit anything. ‘It is time 
enough to admit a thing, I have heard you say, 
‘after the other side has proved it.’ 
tered no denial, you know.” 

The judge mumbled something about the new 
woman being a little too smart at times, but finally 
waived the point and suggested that he had per- 
sonally seen young Bilkins on the front porch the 
previous evening. 

“Very likely,” admitted the judge's daughter 
calmly. “I am prepared to concede the fact that 
he was there, so that it is unnecessary for you to 
introduce the evidence.” 

The judge himself admits that no one can be 
more provoking than his daughter at times. 

*T not only saw him there,” continued the judge 
with some impressiveness, “but I actually saw 
him kiss you.” 

“Yes,” said the judge’s daughter pleasantly; 
“ George is an awful tease.” 

* A tease!’ cried the judge. 

‘Oh, he just delights in bothering me,” 
plained the judge’s daughter. 

“ Oh, he does, does he?” inquired the judge sar- 
castically. ‘‘ Well, it so happens that I saw you 
return his kiss.” 

The judge’s daughter laughed merrily. 

“ The idea of a man who has devoted his life to 
law not knowing any better than that,” she said. 
“Why, I wasn’t returning the kiss he gave me. I 
was simply replevining the one he had stolen.” 

Then it was that the judge gave up the unequal 
strife and retired to his library, talking to himself 
in italics. — Chicago Post. 


I have en- 


ex- 


en 


English Actes. 


New rules with respect to prison offenses and 
punishments have been issued. The following of- 
fenses committed by male prisoners convicted of 
felony or sentenced to hard labor will render them 
liable to corporal punishment: (a) Mutiny or in- 
citement to mutiny: (6) personal violence to any 
officer or servant of the prison; (c) any act of 
gross insubordination requiring to be suppressed 
by extraordinary means. The visiting committee 


of a prison, or any two of them, may, after in- 
quiry on oath, order corporal punishment to be 








— 
— 


inflicted upon a prisoner convicted of felony o; 
sentenced to imprisonment with hard labor or 
penal servitude who is guilty of any of the offenses 
mentioned. 

A practical victory for the advocates of the sys. 
tem of codifying the statutes is won in New York 
State, through the action of the body known as 
the Statutory Revision Commission, says the Lay 
Times. Under the power given to the commis. 
sion to report revisions of all statutes on various 
subjects, the commissioners have gone over al- 
most the whole field of statute and common lay, 
and have framed general statutes having shor 
titles, covering all important branches of the law 
David Dudley Field and others, who were 
strongly in favor of the system of codification 
prepared an elaborate statute embracing almost 
every subject of general importance in the law, 
The code thus prepared was never adopted, al- 
though important parts of it were favorably acted 
upon by one or the other branch of the New York 
State legislature. Governors vetoed the only 
measures for general codification which passed 
both houses of the legislature, and it seemed im- 
probable that codification could become a guid- 
ing principle in general legislation in New York 
State. The Statutory Revision Commission has, 
however, through a succession of years, reported 
general statutes which take the place of scattered 
acts of the legislature, and the whole general body 
of the law may soon be in such a form that it will 
The 
work has been so quietly done that its importance 
has been understood by comparatively few 


be contained in one or two printed volumes. 


lawyers. 

A most extraordinary system of blackmail in 
the Paris courts has just come to light, says the 
Globe. When it was known to the clerks that a 
prisoner was not going to be sent for trial their 
agent would interview him and promise to pro- 
cure his release for a bribe, which was, of course, 
supposed to go to the juge d’instruction. 
to have 


It seems 
successful, and is a 
pretty strong example of the great danger of al- 
lowing a judicial decision to be known to any one 
before the prisoner himself. 


been exceedingly 


It is reported that the czar of Russia is going 
to reform the present judicial system of Siberia 
The reform may roughly be described as_ the 
transference of the judicial system from the min- 
istry of the interior to the ministry of justice 
The superior courts are now held in the capital 
of each province. Under the new arrangement 
Siberia will be divided into eight sections, and in 
each section a permanent assize court will sit, the 
judges and officials of which will be appointed 
directly by the minister of justice, and be respon- 
sible to him alone. To those who have studied the 
bureaucratic system now in use in Siberia, the im- 
portance of these beneficent will be 
evident. 


changes 
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The Morning Post’s Paris correspondent says 
that the Paris Tribunal has had an unusual case 
before it recently. In the Champs Elysées Quar- 
ter a young woman, Mlle. X., was summarily 
evicted from her sumptuous apartments by an 
order of the court. There were charges against 
her of (1) having kept a parrot that talked too 
much, (2) having shut her window down with too 
much noise, and (3) having received ladies whose 
toilettes were too loud. On the above charges her 
were torn down and her furniture was 
ruthlessly thrown out of the flat. A Court of 
Appeal has ordered her re-establishment in her 
flat, and an expert has estimated the actual dam- 
age to her furniture at about 4,000 francs. This 
the proprietor has offered to pay, but the young 
woman is suing for 10,000 francs “ de dommage et 
intérét.”” 


curtains 


The Times announces the death of Prof. Gold- 
schmidt, of the Berlin University, an eminent au- 
thority on commercial law. On the constitution 
in 1870 of the Supreme Tribunal of Commerce for 
the North German Confederation, Herr Gold- 
schmidt was appointed one of its members, and 
continued to occupy that post until his appoint- 
ment as professor at the Berlin University. Most 
of his works dealt solely with commercial law, but 
he was also intrusted by the French Institute with 
the task of preparing a set of rules for inter- 
national arbitration. 





Legal Aotes of Pertinence. 


— 


A Chicago lawyer, according to the Post, of 
that city, recently had a curious partnership case. 
A and B were associated in business. They be- 
came insolvent, but before any proceedings for 
winding up the partnership had been begun C, a 
creditor of A on an individual account, got judg- 
ment and sent a constable with an execution. The 
constable levied on the entire stock, though B was 
not a debtor to C at all. Under advice from C’s 
lawyer, the constable advertised the partnership 
interest, the undivided half, and sold it. C 
bought and then went into a court of equity, se- 
cured an accounting, found the assets were insuf- 
ficient to meet the liabilities, and also that his 
action had satisfied his own claim against A. 
Furthermore, he was compelled to occupy A’s 
place in the firm pending a legal winding up of 
the firm’s affairs. 


Ben Butler, in a case in the Massachusetts Su- 
preme Court, involving damages for fatal injury — 
Senator Hoar being on the other side — quoted 
Job: ** All that a man hath he will give for his 
life.” “* That,” said Mr. Hoar, “ was a plea of the 
devil in a motion for a new trial, and I don’t 
think the court will be more impressed by it on 
account of its modern indorsement.” 








In North Carolina it has been decided that a 
private citizen who personates an ordained min- 
ister, and, with the consent of the parties, solem- 
nizes a marriage, is not guilty of any criminal 
offense either at common law or under the stat- 
utes. (State v. Brown, 119 N. Car. 825.) 


Judge Hanna, of the Orphans’ Court, in Phila- 
delphia, has decided that the new Pennsylvania 
statute imposing a direct inheritance tax of two 
per cent. upon personal property in excess of 
$5,000 was unconstitutional and void. The Con- 
stitution of Pennsylvania provides that all taxes 
shall be uniform upon the same class of subjects 
within the territorial limits of the authority levy- 
ing the tax; that the general assembly may ex- 
empt public property, places of religious worship, 
places of burial, and institutions of purely public 
charity; and that all laws exempting property 
from taxation other than the property above enu- 
merated, shall be void.” The court holds that 
this last provision is violated by the direct inheri- 
tance tax law in so far as it assumes to exempt 
property from taxation thereunder to the extent 
of $5,000 in the case of each decedent. 


An important patent litigation, involving the 
tight of the British government to manufacture 
the explosive compound known as cordite, has 
just been terminated by a decision of the Court of 
Appeals in favor of the government. The prin- 
cipal complainant in the suit was the well-known 
inventor, Hiram Stevens Maxim, while the de- 
fendant was Sir William Anderson, director-gen- 
eral of the ordnance factories at Woolwich. Mr. 
Maxim has a patent, taken out in 1889, for an ex- 
plosive powder consisting of 2 to 5 per cent. of 
castor oil, 10 to 16 per cent. of nitro-glycerine, 
and the remainder of gun cotton. He claimed 
that this patent was infringed by the defendant in 
making cordite for the army. Cordite was discov- 
ered and made first by Sir Frederick Abel and 
Prof. Dewar, wholly independent of Mr. Maxim’s 
invention, and is composed of vaseline 5 per 
cent.; gun cotton, 37 per cent.; and nitro-glvcerine, 
58 per cent. It will be observed that gun cotton 
is the principal ingredient of Mr. Maxim’s explo- 
sive, while nitro-glycerine is the principal ingredi- 
ent of cordite. Mr. Maxim insisted that the pro- 
portions specified in his patent were not an essen- 
tial or substantial part of his invention, and that 
he was entitled to protection against the manu- 
facture by others of any explosive compound 
made up of the same substances; and he claimed 
that the vaseline in cordite was substantially the 
same thing as the castor oil in his explosive. The 
Court of Appeals, however, was against him ‘on 
both prepositions, holding that the proportionate 
quantities of the ingredients constituted an essen- 
tial feature of his patent, and that vaseline, being 
a mineral oil, was chemically different from castor 
oil, a vegetable product. 
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Hotes of Recent Amevican Decisions. 


Accident Insurance — Policy — Application — 
Disability Benefits —‘‘ Average Weekly Earn- 
ings.’ — The application for accident insurance, 
which was made a part of the policy, provided: 
“IT am aware and agree that I shall not be entitled, 
from my aggregate insurance, to a sum for dis- 
abling injuries or sickness during disability in ex- 
cess of my ordinary salary or wages, or average 
weekly earnings during the year immediately pre- 
ceding the beginning of disability.” Plaintiff tes- 
tified that his income had averaged $20 per week 
for the year preceding the date of the accident in 
question, derived from his occupation as insurance 
agent. The whole contention of the company was 
that the general statement of plaintiff's income was 
not sufficient as proof to call for a submission of 
the case to the jury. Under the terms of the pol- 
icy plaintiff would have been entitled to $25 per 
week if his income had been as much or more. 
Held, that the policy, not prescribing the form of 
proof as to insured’s income, which must needs 
be resorted to in support of the cause of action, it 
would have been error to withhold the case from 
the jury upon the ground of insufficiency of evi- 
dence in this respect, when the plaintiff's testi- 
mony directly supported the fact at issue — that 
testimony, if in any way objectionable, having 
been admitted to the record without challenge. 
(Judgment for plaintiff below. Here affirmed 
against company.) (Howard v. St. Lawrence Life 
Ass’n of City of New York [N. Y. S. C., App. 
Div.], 45 New York Supplement [May 27, 1897], 
110.) 

Attachment — Jurisdiction — Service. — It is in- 
dispensable, to give a court jurisdiction in attach- 
ment proceedings, that there should be personal 
service of the summons in the action upon the 
defendant, or that the order of attachment be 
levied upon property of the defendant, or that an 
order of garnishment should be served upon a 
garnishee having property in his possession be- 
longing to the defendant, or who is indebted to 
such defendant. Where there has been no per- 
sonal service in an action, and no property of the 
defendant seized under an attachment, and no 
property or credits belonging to the defendant 
reached by an order of garnishment, the court 
has acquired no jurisdiction, there being neither a 
service upon the defendant nor any seizure of his 
property, there is nothing for the jurisdiction to 
rest upon, and any proceedings taken in the cause 
are coram non judice and void, and the cause must 
be dismissed. (Central Loan & Trust Co. v. 
Campbell Commission Co. [Okla.], 49 Pac. Rep. 
48.) 


Benevolent Associations— Action by Mem- 


bers. — The general laws of a mutual benefit so- 
ciety, which, by the use of permissive words, only 





==, 


allow an appeal from the decision of an officer 9j 
the order, before whom the claimant of a death 
or disability benefit is required in the first instane 
to prosecute his claim, but which do not obligate 
him to appeal from an adverse decision as a con. 
dition precedent to an action upon his certificat 
or policy of insurance, may, in the event of such 
decision, maintain an action in the courts for the 
(Supreme Lodge of Order oj 
Select Friends v. Dey [Kan.], 49 Pac. Rep. 74.) 


recovery of his loss. 


Contracts — Interpretation — Receivers. — The 
defendant appointed the plaintiff its agent for the 
State of Massachusetts for the term of five years 
for which he was to receive a specified percentag 
of the business he procured in that State. The 
company, on the 23d of August, 1894, was declared 
to be insolvent by a decree of the Court of Chan. 
cery of this State, a receiver appointed, and the 
charter of the company declared to be forfeited 
and void. Held, that an action cannot be main- 
tained by the plaintiff to recover damages from 
the receiver, because the plaintiff was not con- 
tinued after the date in such employment as agent 
under the contract. (United States Credit System 
Co. v. Rosenbaum [N. J.], 37 Atl. Rep. 595.) 


Fire Insurance -—- Policy — Limitation of Ae. 
tion — Forfeiture.-—- An insurance company duly 
insured certain property, which was afterward: 


damaged by fire, and the extent of such damage 
was adjusted by it and the insured, but there was 
no adjustment by the parties of any liability on the 
part of the company, and no promise to pay the 
damage. The policy provided that no suit or 
thereon should be sustained unless con- 
menced within twelve months next after the fire 
More than a year elapsed before an action was 
brought by the insured. Held, that the mere ad- 
justment of the amount of the loss by the parties 
was not of itself an admission on the part of the 
company that any liability existed against it on 
such policy, or raised an implied promise to pay 
it. and that the action was barred by the provision 
of the policy that no suit should be maintained 
unless commenced within twelve months next 
after the fire. Canty, J., dissenting. (Judgment 
in favor of the stockholders of the insolvent com- 
pany below. Here affirmed against the insured, 
and took the appeal.) (Wil 
loughby et al. v. St. Paul German Ins. Co. et al. 
Steffen, Intervener [Minn. S. C.], 71 Northwest- 
ern Reporter |June 12, 1897], 271.) 

Mortgage — Subrogation. — One who held title 
to land under a recorded deed, in trust for a wile 
with power of disposal on her appointment during 
the life of her husband only, after the husband's 
death executed to B a deed of the land, in which 
the wife joined. As part consideration for the 
land, B paid a mortgage thereon. B and his 
grantees held peaceable and undisturbed posses 
sion over 20 years. Held, that such grantees, of 
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discovering the defect in the title’ resulting from 
the trustee’s want of power to convey, were not 
entitled to be subrogated to the rights of the mort- 
gagee, or other equitable relief. (McDonald v. 
Quick |Mo.], 41 S. W. Rep. 208.) 

Vendor's Liens — Substitution to Rights of 
Vendor by Agreement. — Appellant having paid 
jor the vendee a certain part of the purchase-price 
of a tract of land by conveying other land to the 
vendor, under an agreement between all the par- 
ties that appellant, in order to secure the repay- 
ment of that amount, was to have the same lien 
upon the land conveyed to the vendee that the 
vendor would have had if that part of the pur- 
chase-price had not been paid, that agreement is 
binding, and appellant is entitled to enforce the 
lien, the transaction being in effect an assignment 
by the vendor to appellant of a certain part of his 
claim against the vendee. (Reinert v. Reinert 
{[Ky. Ct. of App.], Ky. L. Rep., Vol. xix, No. 1, 
p. 40.) 

‘enieaSeccil - 


AN INCIDENT IN THE CAREER OF WM. H. 
SEWARD. 


weer William H. Seward retired from the 

executive chair of the State, December 31, 
1842, he resumed the practice of the law, forming 
a copartnership with Christopher Morgan, a law- 
yer of high standing, ex-member of congress and 
ex-secretary of state, and the late Justice Samuel 
Blatchford, of the United States Supreme Court, 
then a brilliant young lawyer, who had been a 
student in Seward’s office and his private secretary 
when governor. The firm at once took a high 
position. Seward conducted its business in the 
Federal and State courts, ranking among the most 
distinguished lawyers of his time. His career was 
marked by many interesting and amusing inci- 
dents, among which was the following, related to 
us by a distinguished lawyer, who was then in his 
boyhood, and himself witnessed it: 

Not far from Auburn there lived a wealthy 
farmer named Moses Dixon. He was not only 
rich in lands, but his bank account was plethoric, 
and he was in the habit of loaning money, becom- 
ing famous for his successful artifices in avoiding 
the pains and penalties of his frequent infractions 
of the laws governing the rates of interest in 
those days. He was often involved in lawsuits 
growing out of disputes in regard to the collec- 
tion of obligations tinctured with usury. 

On one occasion he brought an action on a 
bond calling for the payment of $3,000 and inter- 
est. The defense of usury was interposed. Mr. 
Seward was his counsel. The trial took place at 
Auburn. It exciting, turbulent and pro- 
tracted. The jury gave Dixon a verdict for the 
amount of the bond and interest. He was greatly 
elated, for his love of money was a passion with 
him. The moment the verdict was recorded he 


was 





hastily approached Mr. Seward, thanking him in 
the warmest terms. 

* Now,” he said, “ you want your pay, and you 
shall have it.” 

* Not Mr. “Call at my office 
some time hereafter, and we will arrange mat- 
ters there,” said Seward. 


now,” Dixon. 


“ [ want to pay you now, and I shall; so name 
your charge and take your money. Short ac- 
counts make long friendships,” said Dixon. 

Mr. Seward again objected to taking payment 
then. But Dixon would not listen to him, and 
asked him peremptorily to name his charge. See- 
ing there was no escape from the demands of his 
client, after reflecting a short time he named his 
charge. The amount took Dixon by surprise. It 
almost double what he had expected. It 
touched his cupidity as with a hot iron; and yet 
the charge was far from being exorbitant; indeed, 
it was a reasonable charge under all the circum- 
stances. 

“Mr. Seward, you have done well, very well, 
by me; now, don’t kick it all over by such an 
enormous charge as that is,” said Dixon. 


Was 


“My charge is very reasonable, indeed. I have 
had much trouble with the case, and have not 
charged what my services were really worth.” 

“Won't you take any less?” 

‘No, sir; not a farthing less.” 

* Well, sir, you shall have it; but it’s too much, 
too much. Yes, you shall have it.” 

Taking out a large pocketbook, well loaded with 
bank notes, Dixon counted out the amount and 
handed it to Seward. As he did this he turned 
from the table at which he sat, leaving his pocket- 
book on it.” 

“Send me a receipt by mail, and that will end 
this matter,’ he said, as he reached for his pocket- 
book; but to his consternation it was gone. Court 
adjourned for the day after the conclusion of the 
Dixon trial. The room was crowded with people, 
among whom was a sneak thief, who successfully 
made his escape with the well-filled wallet. The 
robbery, of course, created great excitement in the 
court-room, and efforts were made to detect the 
thief, but they were fruitless. 

As for Dixon, his excitement at first was in- 
tense. He called on the sheriff to arrest the 
scoundrel at once. “ He has got over five hun- 
dred dollars of my money. I must have it back!” 
he exclaimed; but at length being convinced that 
his money was hapelessly gone, he took the mat- 
ter more philosophically. “I am a victim of un- 
lucky circumstances to-day,” he remarked. “I 
have been caught between a lawyer and a thief, 
and between them they have got all my money. 
I am sorry now I didn’t give it all to Mr. Seward. 

This shows that the best way to deal with a 
lawyer in settling his bills is to give him all the 
money you have, and stop the fellow that prac- 
tices without a license from taking a share of it. 
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Hotes of Recent English Decisions. 


Shipping — Charter-Party — Exceptions — Ex- 
cepted Perils —- Causes Operating Before Time of 
Shipment. — Commercial action tried by Mathew, 
J. The action was brought by the owners of the 
ship “ Cundall” against the defendants, the char- 
terers, for not supplying cargo in accordance with 
the terms of the charter-party. The charter-party 
was entered into on the 22nd of January, 1896, and 
clause 4 provided: “* * * Floods, stoppages of 
trains, miners and workmen, accidents to rail- 
ways, and to mines or piers from which the ore 
is to be shippped, bad weather, quarantine, and all 
and every other dangers of the seas, rivers, and 
navigation of whatever nature or kind so ever, and 
all unavoidable accidents and all causes beyond 
the control of the shippers, consignees, or char- 
terer, which may prevent or delay the loading or 
discharging during the said voyage always mutu- 
ally excepted.” Clause 9 (as to demurrage) pro- 
vided that the “cargo was to be supplied at the 
rate of 350 tons per working day; and the last 
clause was: “Charterers guarantee a berth at 
Poti on arrival, otherwise lay days to count.” By 
the charter-party the vessel was to proceed to 
Poti, in the Black Sea, and load there a cargo for 
Middlesbrough or Rotterdam. The vessel arrived 
at Poti on the 6th of February, and on the 7th of 
February she was placed in her berth. Her berth 
was alongside the quay, upon which there were 
rails, by which the cargo was intended to be 
brought to the ship’s side, and the operation of 
loading would simply be from the trucks and the 
rails into the vessel’s hold. In consequence of a 
storm, a portion of the pier and the rails upon it 
had been carried away, and there was a gap cut- 
ting off all communication with that part of the 
pier where the ship was berthed and the place 
where the ore was ordinarily stored, and until the 
23d of February, when the pier and the rails were 
repaired, it was not disputed that the charterers 
were exonerated from shipping cargo, as the ex- 
ceptions applied. After the 24th of February. and 
down to the 8th of March, when the vessel left, 
no cargo was supplied to her, and the learned 
judge held that no cargo could be supplied by 
reason of the difficulty of railway communication 
with the ship. By the ordinary course of business, 
which the judge found was well known to the 
plaintiffs and the defendants when they entered 
into the charter-party, the ore was brought down 
to Poti from the mines by lines of railway when 
it was intended for shipment, and not before, and 
was placed in a convenient place for the subse- 
quent loading of the ship. Means of communica- 
tion with the mines by these lines was, during the 
time in question, stopped by storms and floods 
and subsequent subsidence of part of the lines. 
The vessel waited until the 8th of March, when 
she left, having no reasonable prospect of getting 
any cargo. The present action was then brought. 
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It was contended by the defendants, the charter. 
ers, that they were protected under clause 4 by 
reason of the communication with the mines be- 
ing cut off. 
that the exceptions did not refer to anything 
prior to the date of shipment, and that the char. 
terers would only be exonerated by the existence 


It was contended for the plaintiffs 


of any one of the causes at the time when the cargo 
was to be delivered on board. The question now 
was, whether the exceptions covered causes -~ jn 
this case the breakdown of the railway communi- 
cation with the mines-— operating before the 
cargo was brought to the place of shipment, or 
was to be confined to causes at the place of ship- 
ment. FHleld (giving judgment for defendants), 
that the exceptions in clause 4 covered and ex- 
tended to the interruption of the railway commv- 
nication between the mines and the place of ship- 
ment, and that the exceptions therefore protected 
the charterers. (Furness v. Forwood [Q. B 
Div.], Law Times Adv. Rep., July 24, 1897.) 
: o : 


Aew Booksand Aew Editions. 


Crawford's Annotated Negotiable Instruments 
Law, edited by John J. Crawford, of the New 
York Bar, by whom the statute was drawn 
Published by Baker, Voorhis & Co., New York 
1897. 

This work on negotiable instruments is from 
the pen of Mr. Crawford, who, by reason of his 
prominence in the drafting of the late statutes on 
this branch of commercial law, is peculiarly quali- 
fied to edit such a book. These laws, annotated 
in this work, have, in addition to the laws of New 
York State, also been adopted into those of Con- 
necticut, Florida and Colorado, and it is very 
likely that before long will be generally adopted 
by the other States of the Union. These laws are 
the result of a conference of the commissioners 
on uniformity of laws held in 1895. Their work 
was further enhanced in value by the suggestions 
of many jurists and scholars on both sides of the 
Atlantic, to whom the laws, together with notes, 
were submitted. The this country, and 
particularly of New York State, is indebted to 
Mr. Crawford for the masterly way in which he 
has edited a work long desired by lawyers. At 
last order has been brought out of the chaos of 


bar of 


that uncertain law known as the law of bills and 
notes. The author, by his citation of apt cases 
and decisions up to date, has made it possible for 
client and counsel to know their status as regards 
negotiable paper. The sections have been col- 
lated and the notes systematically and concisely 


appended. The treatment of the subject indicates 


great knowledge of the work in hand. It is 4 
book which should not only be found on the sheli 
of the legal practitioner, but as well in the hands 
of every business man who would know the exist 
ing law of bills and notes. 











